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Statement of Questions Presented. 

This is on review of a rate determination of the Federal 
Power Commission, hereinafter referred to as the “Com¬ 
mission,” disallowing increased rates proposed by Peti¬ 
tioner. 

The questions presented are: 

1. Whether the Commission may, over objection, omit 
the intermediate decision of its Trial Examiner under the 
Administrative Procedure Act in a rate case proceeding 
under the Natural Gas Act merely to save time and thus 
deprive a natural-gas company of the benefit of that Exam¬ 
iner’s appraisal of evidence and the credibility of witnesses. 

2. Whether the Commission abused its discretion in 
refusing to allow the production of new evidence, subse¬ 
quent to hearings but before Commission action, based on 
actual operations which would have shown even greater 
support for the rates claimed than the past test period 
which was adjusted only on estimates, particularly in view 
of the fact that the Petitioner had to make refunds as 
ordered by the Commission on the basis of a record that 
had become too remote in time to be of value. 

3. Whether the Commission may without notice at hear¬ 
ing reduce the allowed working capital by 75% of the 
expense allowed for Federal income taxes on the ground 
that the amount of this deduction is advanced by the rate¬ 
payers of a natural-gas company and further reduce the 
working capital on the ground that certain prepayments 
would not recur in the future when the only evidence is that 
such prepayments will recur. 

4. Whether the Commission allows an adequate rate of 
return (and, perforce, the ability to attract future capital) 
to a natural-gas company when it bases its determination 
upon the bare historical cost of money and when the uncon- 





troverted evidence shows that the return to common stock¬ 
holders is only 2%% rather than 9% which the Commission 
claims it allows. 

5. "Whether the Commission makes an adequate allow¬ 
ance for operating expenses of a natnral-gas company when 
it eliminates from such expenses $1,033,185 of money actu¬ 
ally expended by the Petitioner during the test period on 
the ground such amount was subject to possible refund 
which has never been made; particularly in view of Com¬ 
mission policy otherwise used herein which disallows 
adjustment to actual expenses except for “assured” future 
events. 

6. Whether in allocating costs between sales subject to 
its jurisdiction and those not subject thereto the Commis¬ 
sion erred in its use of a demand-commodity method by not 
classifying costs to “ demand** and “commodity** in accord¬ 
ance with the nature or behavior of such costs. 

7. Whether, in view of the fact that there were many 
periods when the demands of jurisdictional sales for 
capacity were materially higher than the days making up 
the period selected by the Commission for spreading de¬ 
mand costs thus necessitating curtailment of other sales 
and, in view of the fact that Petitioner actually had to make 
over 89% of capacity available to jurisdictional sales and 
must, under its gas tariff, make available over 90% of its 
capacity to the jurisdictional sales when necessary, the 
Commission in allocating only 55%% of demand or capac¬ 
ity costs against the jurisdictional sales has allocated the 
fair share of costs of maintaining capacity for said juris¬ 
dictional sales. 

8. Whether the Commission may disallow one rate 
schedule providing a unit price of 15^ when the Commis¬ 
sion’s own determination shows that Petitioner’s cost for 
such service is 16.04^. 
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Jurisdictional Statement. 


Mississippi River Fuel Corporation made a filing for 
increased rates pursuant to Section 4(d) of the Natural 
Gas Act (52 Stat. 822, 15 U. S. C. §717c(d)) with the Fed¬ 
eral Power Commission. The Federal Power Commission 
suspended part of such rate filing pending hearings and 
determination as provided by Section 4(e) of the Natural 
Gas Act (52 Stat. 822, 15 U. S. C. §717c(e)). Hearings 
were held and the Commission by order issued August 4, 
1952 denied the increased rates and denied other relief 
which Mississippi River Fuel Corporation had requested. 
Mississippi River Fuel Corporation made timely applica¬ 
tion for rehearing of said order on September 2, 1952 and 
the Federal Power Commission having taken no action 
thereon is deemed to have denied such application on Octo¬ 
ber 2,1952 (Natural Gas Act, §19(a) 52 Stat. 831,15 U. S. C. 
§717r(a)). Section 19(b) of the Natural Gas Act (52 Stat. 
831, 15 U. S. C. §717r(b)) provides that this Court shall 
have jurisdiction upon review of such order by which Mis¬ 
sissippi River Fuel Corporation was aggrieved. Said Sec¬ 
tion 19(b) provides in pertinent part as follows: 

“Any party to a proceeding under this chapter 
aggrieved by an order issued by the Commission in 
such proceeding may obtain a review of such order 
in the * * * United States Court of Appeals for the 
District of Columbia, by filing in such court, within 
sixty days after the order of the Commission upon 
the application for rehearing, a written petition 
praying that the order of the Commission be modi¬ 
fied or set aside in whole or in part.” 


Statement of the Case. 

A. Summary of Proceedings Below. 

Mississippi River Fuel Corporation (hereinafter some¬ 
times referred to as “Mississippi”) complains of the order 
of the Federal Power Commission (hereinafter sometimes 





2 


referred to as the “Commission”) which has denied in¬ 
creased rates and also denied a motion to reopen the record 
and also denied Mississippi the benefit of the Trial Exam¬ 
iner’s intermediate decision. 

On February 28, 1951 Mississippi filed with the Com¬ 
mission pursuant to Section 4(d) of the Natural Gas Act* 
(52 Stat. 822, 15 U. S. C. §717c(d)) changes in its rate 
schedules to take effect April 1, 1951. It was estimated 
that the increased rates would give Mississippi approxi¬ 
mately $3,100,000 of additional revenue per year. By order 
of March 28,1951 the Commission suspended the operation 
of the rate schedule which applied to sales for resale for 
domestic consumption and set the matter down for hear¬ 
ing. Hearings were held commencing May 14, 1951 at 
various times through October 26, 1951 before a Presiding 
Examiner of the Commission (R. 5070-5071).** The Com¬ 
mission ordered the omission of the Trial Examiner’s 
decision (R. 4964-4967) over Mississippi’s objection (R. 
4955-4960). Oral argument was held before the Commis¬ 
sion en lane on June 19,1952 (R. 2576-26S5) and the order 
here on review was issued August 4, 1952 (R. 5067-5125). 

B. Procedural Aspects. 

1. Omission of Trial Examiner’s Decision. 

On the last hearing day in this case, Commission Staff 
counsel made a motion to omit the decision of the Trial 
Examiner provided for by Section 8(a) of the Administra¬ 
tive Procedure Act (60 Stat. 242, 5 U. S. C. §1007(a)). 
Mississippi objected on the hearing record to this motion 
(R. 282-283). The Commission, on October 30,1951, denied 
this motion (R. 4895). In a subsequent statement issued 
by the majority of the Commission, it was noted that this 

• Pertinent sections of the Natural Gas Act are reproduced in 
the Appendix at the rear of this brief. 

•• The letter “R” is used to refer to the folio pages of the certi¬ 
fied record pursuant to Order of this Court. Exhibits are referred 
to as “Exh.” followed by the record page at which the portion 
of such exhibit referred to appears. 
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was the first instance where Staff counsel or any party had 
moved to waive the intermediate decision procedure in a 
rate increase case. The Commission further noted that it 
was “dealing with a proceeding where a decision by the 
Examiner would be highly desirable’’. The Commission 
went on to state “therefore, the Commission was unable 
properly to make the necessary finding under the Adminis¬ 
trative Procedure Act that ‘due and timely execution of its 
functions’ would ‘imperatively and unavoidably’ require 
omission of a decision by the examiner who heard this 
case” (R. 4901). In the latter part of April 1952 three 
intervenors, including Laclede Gas Company, an intervenor 
here, filed motions requesting the Commission to order the 
omission of the intermediate decision procedure. Missis¬ 
sippi objected to these motions and made answer thereto 
pointing out that the issues were sharply controverted and 
that the decision of a Trial Examiner where questions of 
credibility are involved constitutes an important part of 
the record for the determination of the substantiality of 
the evidence supporting findings and that a granting of 
the motions would deny to Mississippi its rights to a fair 
hearing (R. 4956-4959). 

On June 4, 1952 the Commission issued its order omit¬ 
ting the Trial Examiner’s decision and setting the case 
down for oral argument before the Commission en banc on 
June 19, 1952. The basis for the Commission’s change of 
mind was the lapse of time since its previous decision not 
to omit the intermediate decision procedure which delay the 
Commission recognized was the fault of no party and arose 
largely because of illness (R. 4964-4967). Mississippi 
applied to the Commission for rehearing and resubmission 
of the record to the Trial Examiner pointing out again the 
fact that credibility was involved, that issues were sharply 
drawn and that the Commission on the record could not 
make the statutory finding that due and timely execution of 
its functions imperatively and unavoidably required the 
omission of the Trial Examiner’s decision (R. 5024-5026). 
The Commission in its order brought here for review denied 
this application of Mississippi (R. 5073). 
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2. Failure to Open Up the Record to Receive Additional 
Evidence. 

On June 9, 1952 Mississippi asked leave of the Commis¬ 
sion to adduce additional and up-to-date evidence, averring 
that on the basis of later actual facts its deficiency in rev¬ 
enue from sales subject to the Commission’s jurisdiction 
would amount to $3,640,000 based on rates in effect previ¬ 
ous to the putting in effect of the rates which are the subject 
matter of this controversy, and that the rates, which the 
Commission by its order brought here for review has 
refused, would be deficient in the amount of $490,000 
(R. 4969-4972). 

On June 30, 1952 Mississippi filed a supplement to the 
above motion for leave to adduce additional evidence 
wherein it submitted five exhibits comprising thirty pages 
of statistical data supporting its averment that a deficiency 
on the basis of later data would exist even under the rates 
then being collected under bond (R. 5030-5063). The Com¬ 
mission denied this motion in its order brought here for 
review (R. 5124). 

C. The Rate Determination. 

A rate case under the Natural Gas Act is determined 
on the basis of the “cost of service” of the natural-gas 
company to utilities to which sales are made in interstate 
commerce for resale. This cost of service is made up of 
operating expenses plus a percentage return on a rate base 
which includes the investment in plant minus accrued 
depreciation thereon and an allowance for working capital. 
The natural-gas company also is entitled to receive its 
necessary operating expenses. The over-all cost of service 
is then allocated to sales made in interstate commerce for 
resale to which the Commission’s rate jurisdiction is limited 
(Natural Gas Act, §l(b), 52 Stat. 821,15 U. S. C. §717(b)). 
Mississippi claimed a total over-all cost of service of 
$22,844,485. The Commission Staff claimed that the total 
over-all cost of service was $20,595,653. The Commission 
in its order brought here for review allowed a total cost 
of service of $20,615,768 (R. 5088). There were substantial 


differences in the matters of rate base, rate of return, 
expenses allowed and the allocation of the total cost of 
service. 

Mississippi and the Staff of the Commission both util- 
ized for the purposes of illustrating the cost of service a 
“test period’’ consisting of the twelve months’ period 
ending February 2S, 1951. Mississippi made adjustments 
as hereinafter set forth. The Commission adopted the same 
period (R. 5074). 

1. The Rate Base Determination. 

Mississippi claimed a total rate base of $47,901,785. The 
Staff advocated a total rate base of $45,501,709 (R. 5075). 
The Commission allowed a total rate base of $45,516,439 
(R. 5083). There were several differences in the rate base 
claimed by the Company and that advocated by the Staff 
and substantially adopted by the Commission. Mississippi 
will urge upon this review, however, only the difference 
relating to the working capital component of the rate base. 

Working capital which is part of the rate base is made 
up of materials and supplies, necessary prepayments and 
cash working capital requirements (R. 5079-5081). Mis¬ 
sissippi claimed $1,754,835 for its working capital (R. 5075) 
utilizing the formula previously used by the Commission 
for determining such allowance (R. 50-53). The Staff of 
the Commission in the presentation of its evidence recom¬ 
mended a working capital allowance of $2,042,799.* The 
Commission allowed as working capital $2,048,847* from 
which it deducted $1,625,919, or 75% of the Company’s 
calculated Federal income tax accruals which the Commis¬ 
sion contends are available for working capital purposes 
(R. 5079-5084). There is no evidence in this record that 
such adjustment should be made nor was any suggestion 

* Both the Commission and its Staff allow $547,330 of additional 
working capital due to the elimination from allowable expenses of 
the amount of $1,033,185 paid by Mississippi to United Gas Pipe 
Line Company for gas. The Commission treats this item as recov¬ 
erable and, therefore, under its usual formula raises cash require¬ 
ments by the average monthly balance of the total amount applicable 
during the test period (R. 5082-5083). 
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made as to such adjustment prior to the briefing stage 
of this case. The Commission also eliminated from the 
working capital allowance $117,553 of prepayments for gas 
purchased. This was as recommended by its Staff (B. 
5080-5081). The Staff made the recommended adjustment 
on the basis that the Company had not previously experi¬ 
enced prepayments and therefor they were not recurring 
(R. 1217). Mississippi had shown that prepayments are 
a recurring and increasing item of cost (B. 2035-2036). 

2. Rate of Return. 

The rate or percentage of return to which Mississippi 
is entitled was determined by the Commission to be 6 Jo 
in accordance with the contentions of the Staff. Mis¬ 
sissippi had contended for a rate of return of not less than 
6Yo% (B. 5084). In making its rate of return determina¬ 
tion, the Commission has used the historical cost of money 
to Mississippi both as to earnings required on common 
equity and the cost of debt money. On equity money deter¬ 
mination the Commission stated that it allowed a 9% 
return to stockholders based upon a 9 y 2 % over-all allow¬ 
ance with the y 2 % to cover the cost of financing. On the 
cost of debt money the Commission used a weighted aver¬ 
age cost of money to Mississippi on a first mortgage bond 
issue at 3%% and a later first mortgage bond issue at 3%% 
or 3 y 2 % (R. 5084-5085). 

Mississippi claimed that the costs of equity money 
approximated 10 y 2 % and that its debt money costs should 
be reckoned at the cost of money to it in its latest financing 
which was 3%% (R. 5085-5086). 

The Commission’s allowance of return expressed in 
dollars is $2,730,986 (B. 5119). The interest requirement 
of 3 y 2 % on $43,450,000 of debt is $1,520,750 (see note 7, B. 
5085). Deducting this interest from the return ($2,730,986 
minus $1,520,750) leaves $1,210,236 as return on equity. 
There are 1,351,391 shares of common stock outstanding 
selling at approximately $32.50 (Exh. 58, B. 3079-3080). 
The earnings per share, therefore, are 89^ or the equiva¬ 
lent of 2%% return to stockholders if all earnings after 
payment of debts are paid out as dividends. 
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3. Expenses. 

Mississippi will not argue or set forth all of the differ¬ 
ences between the claimed expenses and those allowed as 
such by the Commission, but shall concentrate on that of 
greatest importance. Of the total $2,228,717 of difference 
between Mississippi’s claims and the Commission’s allow¬ 
ance on the total cost of service, $1,448,729 arises from the 
expense accounts. Of this latter amount, $1,033,185 relates 
to one single expense item. 

The Commission has treated the cost of service of Mis¬ 
sissippi as though it would be reimbursed for the test 
period in the amount of $1,033,185 which Mississippi actu¬ 
ally has expended for the purchase of gas from United Gas 
Pipe Line Company (hereinafter sometimes referred to as 
“United”), (R. 5090-5092, 3108). This difficulty arises as 
follows: United had filed a rate schedule in 1949 whereby 
that company was to purchase increased quantities of 
surplus gas for Mississippi in the Carthage Field of Texas 
at a composite commodity rate of 6^ per M. c. f. # If, 
however, the increased supplies so to be purchased were 
less than 122/195ths of Mississippi’s total requirements, 
then there would be an adjustment of this commodity rate.** 
Mississippi received no such refund or reimbursement in 
any amount during the test period and, in fact, has not 
received any refund for a period from March 1, 1950 to 
date. The Commission did not until late in 1952 even seek 
to enforce United’s obligation to account for any such 
refund whether or not the same was due. 

During the course of the hearings United had filed a 
petition with the Commission for a finding that it was not 
liable to Mississippi in any amount under this refund pro- 

• 1,000 cubic feet. 

•• The fraction arises from the fact that United previously had 
been obligated to supply Mississippi with 122,000 M.c.f. of gas per 
day and under the new arrangement it would be required to supply 
195,000 M.c.f. per day. The acquisition of the added quantity, 
i e., 73,000 M.c.f. per day was anticipated to be at a higher price. 
The matter is set forth fully in the record in Exhibit 55 and R. 3075- 
3076, 4443-4466. 
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vision (R. 4467-4531). The Commission denied TJnited’s 
petition. As the matter stands on this record and still 
stands, as a matter of fact, United has denied all liability 
(R. 4467-4488). The amount of $1,033,185 was merely a 
Staff supposition as to what the refund would amount to 
(R. 803-S04). 

4. Allocation. 

Inasmuch as the sales which Mississippi makes to indus¬ 
tries directly for consumption are not subject to the rate 
jurisdiction of the Commission, an allocation of the cost of 
service was necessary. Under a demand-commodity alloca¬ 
tion stated to be used here, the problem is divided into two 
parts: first, the costs must be classified, and, secondly, they 
must be apportioned by some factor.* 

(a) Classification of Costs. 

Witnesses for Mississippi and the Staff classified costs 
into three categories: “demand” (sometimes referred to 
as capacity costs), “commodity” (sometimes referred to 
as volumetric costs, those which vary proportionally with 
the volumes of gas involved) and “other”. The witness 
for the intervenor, Laclede Gas Company (hereinafter 
sometimes referred to as “Laclede”) used two classifica¬ 
tions: “commodity” and “other”—his “other” costs cor¬ 
respond to “demand” costs (R. 5103). 

Major items of cost in dispute which will be urged as 
error here relate to the classification of the following func¬ 
tional divisions of the total cost (source is from the Com¬ 
mission’s opinion, R. 5106-5113, 5119): 

• This Court’s opinion in Mississippi River Fuel Corp. v. Federal 
Power Commission, 163 F. 2d 433, 437-439, 82 App. D. C. 208 
(1947), contains a very able and clear discussion of this allocation 
method. 
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Item of Cost 


Dollars 

Involved 1 


Classification By 
, -Mississippi-y 

Com* 

Demand modify 


Classification By Classification By 


Classificatioa By 


Com* 

Demand modity 


Demand 


Com¬ 

modity 


Demand 


Com¬ 

modity 


Transmission 

Operation 

Compressor Station 
Labor _ 

Supplies & Expenses 

Supplies & Expenses. 

Fuel «•»■••••••••*•••••■>••■••«»•••••**•■■»»• 

Total Supplies & Expenses.... 

Depreciation _ 

Taxes 

Federal Income.. 

Property & Franchise. 

Other - 

Total Taxes- 


$ 885,404 

75% 

25% 


100% 

100% 


50% 

50% 

310,271 

50% 

50% 


100% 


100% 


100% 

475,573 


100% 


100% 


100% 


100% 

785,8442 




100% 


100% 


100% 

2,223,230 

100% 


50% 

50% 

100% 


50% 

50% 

2,167,892 

50% 

50% 

50% 

50% 



50% 

50% 

533,116 

100% 


50% 

50% 



50% 

50% 

74,946 

100% 


50% 

50% 



50% 

50% 

2,850,7783 



50% 

50% 

XXX 

XXX* 

50% 

50%* 


1 According to Commission's determination of cost (R. 5119). 

2 Commission includes compressor station fuel with supplies & expenses. 

3 The Commission lumped all taxes and treated only of the total. 

* Laclede’s witness classified taxes on a ratio basis which the Commission declined to follow. 
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The net result of the Commission’s order as to the fore¬ 
going items of cost, applying the percentage differentials, 
is to attribute to the commodity classification $1,792,132* •• 
more than Mississippi claims should be attributable thereto. 

Both the Commission and its opinion and order (R. 5108) 
and its Staff witness (R. 1880, 2940-2941, 5104) classified 
any fixed charge as 50% demand and 50% commodity. 
Like treatment was given by the Commission to any item 
of cost which it felt contained both fixed elements and 
elements of variation with volumes of gas sold. Accordingly, 
“informed judgment” constitutes the basis for such split 
classification (R. 5107). 

(i) Transmission Expenses—Operation of 
Compressor Stations. 

The Commission divided costs of compressor station 
labor equally between demand and commodity upon its 
judgment (R. 5107) after concluding that the evidence con¬ 
vinced it that such cost relates neither solely to capacity 
(demand) or solely to volumes of gas handled (R. 5106). 

The Staff witness had classified the compressor station 
labor costs as 100% commodity in accordance with cost 
behavior studies which indicated to that witness that the 
cost followed volume to such an extent that it was so classi¬ 
fiable (R. 811). 

Laclede’s witness classified this item of cost as 100% 
demand. *• 

• Transmission—Operation 
Compressor Station 

Labor—an additional 25% or. $ 221,351 

Supplies & expenses—an additional 50% or.. 155,135 
Depreciation—an additional 50% or. 1,111,615 

Taxes 

Property & Franchise—an additional 50% or 266,558 

Other ... 37,473 

Total Difference to Demand — . $1,792,132 

•• Laclede’s witness did not use the word “demand” but classified 
nonvariable costs as “other” which is substantially the same thing 
(R. 5103). 






















Mississippi’s witness classified the item as 75% demand, 
25% commodity (R. 5105) on the basis of cost behavior 
studies made in detail on seven compressor stations oper¬ 
ated by Mississippi (Exh. 6, Table 4, R. 2734-2741). On 
this basis it was showm that 74.5% of the total costs were 
not variable and, accordingly, were classified to demand 
(R. 2076-2077). 

The cost of supplies and expenses for the operation of 
compressor stations was classified by the Commission 100% 
to commodity (R. 5107, 5119) on the ground that these 
expenses consist mainly of gas used as fuel in the engines 
and lubricating oil—both, states the Commission, being 
related to volumes of gas pumped and should be commodity 
charges. The total $785,844 of these supplies and expenses 
is a total figure used by the Commission which includes 
$310,270 of supplies and expenses which are not fuel (Exh. 
39, Table 5, R. 2949). 

Mississippi’s witness classified this item 50% to demand 
and 50% to commodity after study indicated 48% of the 
total cost were variable (R. 556-557). 

(ii) Depreciation. 

Depreciation is admittedly a constant or fixed cost (R. 
5110). The Commission, under its rule of not assigning 
constant costs as 100% demand, made a split of 50% to 
demand and 50% to commodity (R. 5110-5111). 

Mississippi and Laclede’s witness both classified this 
item as 100% demand, while the Staff witnesses made a 
50-50 division (R. id.). 

As stated, the Commission’s basis for the division was 
one of policy. Mississippi’s witness justified his classifi¬ 
cation of 100% to demand because the annual rate is a fixed 
percentage (3M>%) which is applied to plant costs, there¬ 
fore, it is fixed and “the purest of demand charges” (R. 
175-176). The Staff witness divided depreciation 50-50 
because, in his opinion, there is a variable factor involved 
(R. 1559-1560), although the certain percentage is applied 
under straight line depreciation regardless of the volumes 
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of gas sold (R. 1561). Like the Commission, the Staff wit¬ 
ness concluded that he would make the 50-50 classification 
even if it were determined that depreciation is entirely a 
fixed charge (R. 1569). 

(iii) Property Taxes. 

The Commission found that these ad valorem taxes on 
plant are “relatively fixed” (R. 5112) and in accordance 
with its policy should be classified 50% to demand and 50% 
to commodity. The Staff witness similarly treated this 
item (R. 5111). Mississippi’s witness classified these costs 
as 100% demand because they are directly related to the 
size of plant (R. 176). 

(b) The Spreading of Classified Costs. 

(i) Commodity Costs. 

There is no problem or issue in respect of the allocation 
or spreading of the commodity costs however they may be 
classified or determined. All witnesses and the Commis¬ 
sion allocated the costs classified as commodity to the 
jurisdictional and nonjurisdictional sales upon the pro¬ 
portion of the volume of sales made to these classes for 
the test period (R. 5113). 

(ii) Demand Costs. 

Demand costs are to be allocated so that the jurisdic¬ 
tional and nonjurisdictional sales will shoulder the share of 
costs of providing and maintaining the plant capacity. It 
has been stated “Each customer should pay for the capac¬ 
ity necessitated by his service demands.”* 

The Commission here adopted the means of spreading 
the demand costs which had been sponsored by its Staff 
witness. Both the Staff and the Commission used a five- 
day system peak period, i.e. the time when Mississippi’s 
total sales regardless of classification or relative rights 
were the highest (R. 5114, 5117-5118). 

• Mississippi River Fuel Corporation v. Federal Power Com¬ 
mission, 163 F. 2d 433 at 438, 82 App. D. C. 208 (1947). 
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The period used by the Staff witness was February 14 
through February 18, 1951, during which the average sales 
for resale (jurisdictional) amounted to 55.74% of the total 
sales (Exh. 39, Table VII, R. 2953). This was not a period 
of difficult operation (R. 2099-2100). In view of an other¬ 
wise necessary correction for measurement pressure differ¬ 
entials, 55.5% is the real effective percentage or factor used 
by the Staff for spreading demand costs. To illustrate 
that the jurisdictional sales accounted for more than 55.5% 
of demands on capacity, it was shown that during 1950 
and the first two months of 1951 there were a total of 
105 days during which sales exceeded this percentage, and 
in the months of January and February, 1951 the percent¬ 
age of jurisdictional sales averaged 61.5% of total sales 
(Exh. 30, R. 2892-2905). It was also shown that there were 
101 three-day periods in the year 1950 when the sales for 
resale exceeded 55.5% (R. 1365-1366) and there were 103 
five-day periods which exceeded such demand factor in 
1950 (R. 1366). 

The Staff witness did not consider priorities of service 
although he admitted that it is of value to get gas when it 
is desired (R. 1622, 1624, 1626). The Staff witness con¬ 
sidered only the utilization of the pipe line (R. 1624-1625). 
Mississippi has large volumes of sales to interruptible 
customers, i.e. those whose service may be curtailed at any 
time for superior service. The effect of the Staff witness’ 
allocation was to allocate 31% of the demand charges to this 
class of customer (R. 1637). These customers, it was 
admitted by Staff witness, “take the swing” (R. 1673- 
1675). 

Mississippi’s witness used a five-day period (January 
29 through February 2, 1951) when the firm gas demand 
upon the Company’s system was the greatest and during 
which period 89.397% of these sales were jurisdictional 
(R. 5114). The Commission did not adopt this period of 
severe operations because it felt that it was abnormal (R. 
5116) and followed the recommendation of its Staff (R. 
5117-5118). 




As further support for the period selected by Missis¬ 
sippi’s witness it was shown that all additions to the Com¬ 
pany’s capacity since 1943 had been for the purpose of serv¬ 
ing resale customers (R. 88-96). The Staff witness himself 
admitted that increased capacity was necessary to serve 
the jurisdictional load of utilities when he stated that if the 
Company had only its jurisdictional sales it could take out 
its new plant, compressor stations and everything else, for 
a period of six months (R. 1501). The extent of the Com¬ 
pany’s additions to capacity is shown by reference to the 
fact that it constructed an entirely new transmission line 
with nine compressor stations totalling at the end of the 
test period in this case 59,480 horsepower (R. 2850-2858). 
The Company’s investment in these new transmission facil¬ 
ities increased almost $32,000,000 (R. 2852). When the 
Company began its major expansion program to serve this 
resale business in 1946 its investment in transmission plant 
amounted to $22,500,000, whereas at the close of the test 
period in this case it amounted to over $56,000,000 (R. 2852). 
It was shown also by Mississippi’s witness that the increase 
in resale business accounts for more than the capacity 
referred to above to the extent of 25,000 M.c.f. per day, with 
the result that it has been necessary for the Company to 
devote all increases in capacity and 25,000 M.c.f. per day 
of capacity previously available to nonjurisdictional sales 
to the firm sales to utilities for resale (R. 167-168). 

The Mississippi witness found additional support 
because his demand factor very closely approximated the 
amount which the Commission itself had prescribed should 
be available for delivery to Mississippi’s jurisdictional 
sales under Emergency Service Rules which the Commis¬ 
sion prescribed and which are a part of Mississippi’s Gas 
Tariff on file with the Commission (Item B, R. 3191-3193). 
The percentage of total capacity made available to resale 
customers under these Emergency Service Rules is 91.14%, 
while Mississippi’s witness used a factor of 89.397%. 

In rebuttal Mississippi showed (Exhs. 54A, 54B, R. 
3074-3075) by graphs the amount of curtailment which the 
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direct interruptible customers of Mississippi suffered show¬ 
ing that there was not a single month in the year in which 
they were not curtailed and during the winter months their 
curtailments were frequent, substantial and sometimes, as 
far as practicable, complete. On the basis of this evidence, 
it was shown that the total requirements upon Mississippi’s 
system far exceeded its sales capacity (R. 3075). 

The method of Laclede’s witness is best described by 
quoting the Commission’s opinion as follows (R. 5115-5116): 

“The allocation method used by the Laclede wit¬ 
ness differed from the methods used by the Company 
and Staff witnesses. The Laclede witness used the 
average day of the actual (5-day) peak period of 
sales to jurisdictional customers during each month 
(or 11 preceding months, whichever was the largest) 
to determine their responsibility, and used the dif¬ 
ference between the peak responsibility thus deter¬ 
mined and the average day of the system (5-day) 
peak period (which might or might not be the same 
period) during each month (or 11 preceding months, 
whichever was the largest) to determine the peak 
responsibility of the nonjurisdictional customers. 
In this manner the witness determined the peak 
responsibilities for each month of the test year, and 
then added them together and divided by twelve to 
obtain monthly averages which the witness desig¬ 
nated as ‘maximum day responsibility’. Then, in 
order to give weight to the average use of the Com¬ 
pany’s system, Laclede’s witness added to the ‘maxi¬ 
mum day responsibility’ of the jurisdictional cus¬ 
tomers their ‘average day responsibility’ (obtained 
by dividing the jurisdictional annual sales by the 
number of days in the test year) and divided the sum 
by two to obtain an average. An average for the sys¬ 
tem as a whole was obtained similarly, by adding 
together the maximum day demand and average day 
demand for the system to arrive at a total, which 
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total was then divided by two, to obtain an average 
for the system. The Laclede witness then divided 
the average for the jnrisdictional sales by the aver¬ 
age for the system as a whole to arrive at a percent¬ 
age for allocating ‘ demand’ costs (designated 1 other’ 
costs by him) for jnrisdictional sales.” 

The Laclede witness claimed that his method answered the 
requirements of four tests (R. 871-872). It was shown that 
the first three of these tests were met by Mississippi’s and 
the Staff’s evidence (R. 1S87-1S90) and the fourth test was 
not relevant to the facts in this case (R. 1894). 

5. The 1*1 Rate Schedule. 

Mississippi proposed to increase rates under two rate 
schedules. Schedule F-l related to gas sold for resale on a 
firm basis, and Schedule 1-1 related to gas sold for resale 
for industrial use on an interruptible basis. This 1-1 sched¬ 
ule proposed a rate of 15^ per M.c.f. (R. 4583). The cost of 
this service as determined by the Commission was 16.04^ 
(R. 5120). Despite the fact that the cost as found by the 
Commission for this service exceeded the rate proposed, 
the Commission disallowed the rate (R. 5124). 


Statutes Involved. 

This proceeding was initiated under the Natural Gas 
Act (52 Stat. 821,15 U. S. C. §717-717w). The provisions of 
that Statute relating to rate increase filings, suspension 
thereof, collection of rates under bond, and refunding the 
amounts not allowed are set forth in an appendix hereto. 

The provisions of the Administrative Procedure Act 
(60 Stat. 237, 5 U. S. C. §§ 1001-1011) material to the omis¬ 
sion of the Trial Examiner’s decision also are set forth in 
the appendix hereto. 


17 


Statement of Points. 

Mississippi relies upon the following points: 

1. The Commission erred in omitting the intermediate 
decision of the Trial Examiner not only because there were 
important issues of fact involved requiring the Trial Exam¬ 
iner’s appraisal of the evidence and the credibility thereof, 
but also because the Commission could not on this record 
make the required finding that the “due and timely execu¬ 
tion of its functions imperatively and unavoidably” require 
such omission. 

2. The Commission erred in its refusal to open the rec¬ 
ord in this case to receive evidence as to what actually "were 
the costs to Mississippi at a time subsequent to the closing 
of the hearing record but including a period during 
which Mississippi was collecting rates which it later had 
to refund. 

3. The Commission erred in reducing the working capi¬ 
tal allowance by 75% of the expense allowed for Federal 
income taxes. Such deduction has deprived Mississippi of 
a proper part of the expenses to which it is entitled and 
constitutes confiscation. 

4. The Commission erred in its allowance of the rate of 
return by failing to enable Mississippi to attract capital 
in the future and, further, has not allowed to the equity 
interests that return which the Commission purports to 
allow. 

5. The Commission erred in disallowing $1,033,195 of 
expense which Mississippi had to pay for gas during the 
test period. The justification for the disallowance was a 
possibility of adjustment of refund to Mississippi which, 
according to the evidence in the record and as an actual fact, 
was not an assured event and to this day has not been 
realized. 

6. In the allocation of costs the Commission did not 
follow the requirements of the demand-commodity method 



which it purported to follow. In the step of classification 
the Commission did not classify costs according to their 
nature but arbitrarily refused to classify any single cost 
as 100% demand or capacity cost and, additionally, failed 
to consider the evidence on the nature of the costs. In the 
allocation of demand costs to the sales subject to its juris¬ 
diction the Commission did not use a period of time repre¬ 
senting the capacity made available to jurisdictional sales 
but, instead, used a period of time when the demands of 
such customers were at a low point. 

7. The Commission arbitrarily refused to allow Missis¬ 
sippi’s proposed rate in its Rate Schedule 1-1 even though 
by the Commission’s own determination the costs of this 
service exceeded the proposed rate. 

Summary of Argument. 

I. Procedural Questions. 

A. Omission of Examiner’s Decision. 

Procedurally the Commission improperly took the case 
away from the Examiner who had heard all evidence. This 
was done almost two months after briefs had been submitted. 
The Commission previously had decided that the Exam¬ 
iner’s Decision in this case was “highly desirable”. Only 
lapse of time was the reason for change of mind. Missis¬ 
sippi contends that this fact alone did not satisfy the 
requirement of the Administrative Procedure Act that the 
Examiner’s Decision can be omitted only if it is found upon 
the record that “due and timely execution of its [Com¬ 
mission’s] functions imperatively and unavoidably so 
requires”. There is no substantial evidence to support 
such finding, particularly since the Commission previously 
had found that such statutory finding could not be made. 
Mississippi was prejudiced by this omission since it was 
perforce deprived of an important part of the record in 
the case and the appraisal of important questions of evi¬ 
dence and credibility. 



B. Failure to Open Record. 

The Commission should have opened the record to 
receive the actual facts relating to costs, particularly, since 
proffered proof showed the proposed rates were justified 
and since Mississippi was collecting the new rates subject 
to refund and actually had to make refund of the total 
increase based upon a stale record. 

n. Rate Determination. 

A. Rate Base. 

The Commission ostensibly allowed $2,048,847 of work¬ 
ing capital but immediately deducted therefrom $1,625,919 
which is 75% of the expense allowance for Federal income 
taxes. Mississippi had no notice previous to the filing of 
the Staff brief that such adjustment was proposed. Aside 
from lack of notice, this adjustment assumes that custom¬ 
ers have an interest in money paid for gas and the use of 
tax money for working capital invades the domain of the 
Company's managerial discretion. 

Additionally, the Commission acted contrary to the evi¬ 
dence in eliminating certain prepayments as nonrecurring. 
It was shown that these prepayments would continue. 

B. Rate of Return. 

The rate of return allowance of 6% is inadequate since 
it is based upon what the Commission feels Mississippi 
presently pays on all its capital costs and makes no allow¬ 
ance for future attraction of capital. The Commission has 
not used the cost required to procure debt money and in its 
allowance to equity the return is a mere 2%% if all earn¬ 
ings are paid out as dividends. 

C. Disallowance of $1,033,185 of Expenses of Gas 
Purchased. 

The Commission disallowed $1,033,185 which Mississippi 
actually paid during the test period for gas. This was done 
because Mississippi might possibly have an adjustment in 
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price from its supplier. The supplier had repudiated this 
possible adjustment and to date no such adjustment has 
been made. It was not and is not yet possible to determine 
whether Mississippi will get any or all of such amount. The 
Commission’s policy of adjusting actual expenses of the 
test period only for changes which are certain is thus vio¬ 
lated by it. This single item of expense is more than % of 
the total return the Commission decided Mississippi is 
entitled to earn. 

D. Allocation of Costs. 

In order to determine the reasonableness of rates sub¬ 
ject to its jurisdiction the Commission had to allocate the 
costs of service. The Commission purports to use the 
demand-commodity method of allocation. It has, in fact, 
not done so since such method requires (i) classification 
of costs according to their nature and; (ii) the spreading 
of costs classified as “demand” or “capacity” costs on the 
basis of the cost of maintaining capacity for the jurisdic¬ 
tional sales. 

The Commission failed to classify costs according to 
their nature by arbitrarily refusing to classify any fixed 
cost as a demand cost and by refusing to follow evidence on 
the nature or behavior of costs which the method requires. 

The Commission failed to allocate the demand or capac¬ 
ity costs on a basis of capacity available to the jurisdic¬ 
tional sales by refusing to follow the evidence that the peak 
period of jurisdictional sales which was over 89% of total 
sales was the measure of their capacity demands and such 
capacity and slightly more was guaranteed to the jurisdic¬ 
tional business by virtue of tariff provisions imposed upon 
Mississippi by the Commission. Instead the Commission 
used 55%% as a factor because this was the extent of par¬ 
ticipation of the juridictional sales in the period of highest 
sales during comparatively warm weather despite the fact 
that the jurisdictional sales in other periods took much more 
than 55%%. 
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E. The Disallowance of Rate Schedule 1-1. 

Mississippi proposed to increase its rate to utilities for 
resale for interruptible industrial use. This rate was pro¬ 
posed to be 15£ per M.c.f. Despite the fact that the Com¬ 
mission found the cost of this service was 16.04^, neverthe¬ 
less, it disallowed the increase. This, if allowed to stand, 
would mean that the Commission can disallow a rate 
increase even if by the Commission’s own determination 
such increase is justified. 


ARGUMENT. 

I. 

Procedurally the Commission has committed revers¬ 
ible error. 

A. The Commission Denied to Mississippi a Fair Hearing 
By the Compulsory Omission of the Trial Examiner’s 
Decision and By Such Omission Prejudiced Mississippi. 

1. The Administrative Procedure Act Sets Forth 
Requirements Precedent to Omission Which Were 
Not Satisfied. 

The Administrative Procedure Act provides for omis¬ 
sion of the Trial Examiner’s decision when the Commission 
“finds upon the record that due and timely execution of 
its functions imperatively and unavoidably so requires” 
(Sec. 8(a), 60 Stat. 242, 5 U. S. C. §1007(a)). # 

• The above provision of the Administrative Procedure Act 
applies to “rule making”. Rule making as defined by Section 2 
of the Act includes, inter alia, “the approval or prescription for 
the future of rates”. It is indeed questionable here on considered 
reflection -whether rule making is involved in this case since the 
Commission has not prescribed a rate for the future and, since the 
rates were already in effect under bond, whether or not die Com¬ 
mission did not adjudicate upon the justness of rates being charged. 
In such case, there is no alternative in the Administrative Procedure 
Act to the intermediate decision procedure. 
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The Commission omitted the intermediate decision in 
the case at bar on Jnne 4, 1952. It previously found (on 
December 5, 1951) that such decision was “highly desir¬ 
able” and that it could not make the required statutory find¬ 
ings (R. 4900-4902). Lapse of time since its previous 
decision not to omit was the sole reason for the change of 
mind. The delay, the Commission recognized, was the 
fault of no party (R. 4964-4967). 

The necessary lapse of time required to accord Missis¬ 
sippi its right to a full hearing with a Trial Examiner’s 
decision is not a valid reason for omission. The Adminis¬ 
trative Procedure Act has set up the requirements of 
hearing and decision and the functions of the Commission 
must have due regard thereto. This Act represented a 
long legislative procedure and courts are called upon to 
give effect to its remedial purpose where the evils aimed at 
appear (Wong Yang Sung v. McGrath, 339 U. S. 33, 40-41, 
70 S. Ct. 445 (1950)). The omission under the Act is to be 
the exception rather than the rule and thus can be resorted 
to only under unusual circumstances and where there is 
substantial evidence that the action is (i) imperative, (ii) 
unavoidable to the (iii) due and (iv) timely execution of 
the Commission’s functions. 

The Commission has not demonstrated that omission 
was imperative and unavoidable. It would not be possible 
for it to do so since the rates which Mississippi was col¬ 
lecting were being collected under bond pursuant to the 
requirements of the Natural Gas Act and thereby fully 
protected those who were paying such increased rates. With 
the device of collection under bond being provided by law, 
the utilization of this device accords with the policy of 
Congress in making whole under the law those who would 
otherwise be prejudiced by delay. Further, the Trial 
Examiner was still available for the purpose of rendering 
the required intermediate decision as is shown by the fact 
that on June 10, 1952 he certified the record to the Com¬ 
mission (R. 4974-4986). Note should be made of the fact 
that this action did not take place until two months to the 
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day after final briefs had been filed with the Trial Exam¬ 
iner. Unless we are to indulge in the unwarranted assump¬ 
tion that no work had gone forward on the part of the 
Trial Examiner, the period from the filing of final briefs 
which was April 10, 1952 to June 3, 1952 when the Com¬ 
mission ordered the omission of the Trial Examiner’s 
decision might have been taken up in part at least by the 
formulation of the Examiner’s decision. It was another 
two months later (August 4, 1952) before the Commission 
itself formulated an opinion and order which it issued. 
All in all, it might well be that the omission of the inter¬ 
mediate decision did not accomplish a saving in time but 
rather extended the time in which a decision would be 
reached. Be that as it may, however, the fact still remains 
that the Commission has referred to no fact and no fact is 
evident indicating the imperativeness and unavoidability 
of the Commission’s action. 

The “due” execution of functions must of necessity 
relate to a proper regard for the exercise of functions as 
is the case with due process—process having regard to ele¬ 
ments of fairness. Or the term synonymously means “ law¬ 
ful”, “regular”, “proper” (see Albright v. B. & 0. R. Co., 
22 F. 2d 832 (E. D. N. Y. (1927)). Here, it could not be 
proper to take a case from the hearing officer since there 
were important questions of credibility in a hotly contested 
proceeding with the hearing officer still available. 

That the instant proceeding was hotly contested is evi¬ 
dent from the fact that there were over $2,000,000 between 
the total cost of service contended for by Mississippi and 
that advocated by the Commission Staff. The Staff’s posi¬ 
tion, as a matter of fact, was that instead of Mississippi 
being entitled to any rate increase that a substantial rate 
decrease would have been justified (R. 2633). 

The credibility of witnesses was certainly a matter for 
the judgment of the Trial Examiner in view of the fact that 
important adjustments were proposed on the part of the 
Staff, most of them resting upon individual judgment and, 
in some cases, caprice. As an example, on the important 
matter of allocation of costs the Commission Staff witness 
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based most of liis classifications upon judgment and not 
“exact application of data” (R. 1456-1468). Also, in his 
vehicle for the spreading of demand costs the Staff witness 
purported to use a period of time which he assumed repre¬ 
sented the highest over-all demands upon the Company’s 
system but which, without adjustment for different hours 
for reading meters, might not represent what it purports 
to be (R. S10, 1693-1696). 

The Commission in its opinion and order on the subject 
of allocation of costs sought confirmation in adopting its 
Staff witness’ vehicle for spreading demand costs in the 
evidence of Laclede’s witness (R. 511S); yet examination 
of the record shows many bases for challenging the credi¬ 
bility of Laclede’s witness and the weight of the evidence 
put in through him. For instance, he claimed that his 
method was proper because it met four tests (R. 871-872). 
The first two of these tests did not involve an allocation 
problem (R. 1S8S-1SS9). The third test was met by the 
Company’s method and the fourth test was not applicable 
to the case at hand (R. 1S94). This witness had only limited 
experience in the matter of allocating costs (R. 862). The 
Company’s witness had designated the method of Laclede’s 
witness as absurd (R. 20S7) and evidence was introduced to 
this effect (Exh. S6, R. 3167). 

On the question of allowance of expenses, it was shown 
that a Staff witness proposed adjustments on statistical 
bases wherein he failed to give weight to important factors 
(R. 1320-1321). Also, two Staff witnesses claimed mutual 
confirmation in proposed adjustments by two various 
approaches to the problem. It was shown, however, that 
had they used like data an entirely different result which 
would have benefited Mississippi would have obtained 
(R. 1723-1724). One of these two witnesses had an error 
called to his attention in the amount of $100,000 in the basic 
data supplied to him by another Staff witness, but this error 
did not change his answer (R. 1830). This same witness 
claimed additional confirmation for his own study in another 
study made by him where he used a different method and 
stated that it was only a “very rough check” (R. 1823—see 
generally R. 1812-1823). 
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An accounting witness of the Commission also disallowed 
substantial expenses of Company officers. One example 
will serve to indicate what he did. This witness recom¬ 
mended the disallowance of all travel by Company personnel 
by airplane except in the case of the Company’s sales man¬ 
ager when traveling by commercial air line rather than by 
Company-owned airplanes. In fact, the witness recom¬ 
mended the disallowance of a return trip by airplane made 
by a Company officer although he did allow said officer’s 
going trip by railroad (R. 1260-1270). This witness also 
admitted that he allowed all expenses paid directly by the 
Company, although he did not allow expenses paid in the 
first instance by the employee and subsequently reimbursed 
by the Company (R. 1270-1274). 

As to the “timely” factor, there was no emergency 
involved in the case at bar and it has always been recog¬ 
nized that to be rid of harassing or other delay is no excuse 
for avoiding the requirements of hearing {Ohio Bell Tele¬ 
phone Co. v. Public Utilities Commission, 301 U. S. 292, 
305,57 S. Ct. 724 (1937); Inland Steel Co. v. National Labor 
Relations Board , 109 F. 2d 9, 21 (7th Cir. 1940)). The 
Court of Appeals for the Third Circuit recently had 
occasion to reverse the Commission for taking unauthorized 
11 shortcuts ’ ’. That Court stated: 

“If changes in the law are needed, or more per¬ 
sonnel to administer existing law, or both, it is not 
for the administrative agency or the courts to try 
to make up for this deficiency by taking unauthorized 
short cuts or indulging time saving procedures which 
fail to accord parties the rights which the law as 
written gives them” {Mississippi River Fuel Corpo¬ 
ration v. Federal Power Commission, Third Cir. 
Docket No. 10868, Opinion filed Feb. 9, 1953, not 
yet reported). 

The Commission must make its finding on the record 
which also requires substantial evidence to support it (Ad¬ 
ministrative Procedure Act, §10(e), 60 Stat. 243, 5 U. S. C. 
§1009(e)). The record discloses no such substantial evi¬ 
dence. 
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2. The Omission Was Improper and Prejudiced Missis¬ 
sippi. 

If there be doubt from the wording of the Administrative 
Procedure Act itself that the intermediate decision should 
not be omitted in the present case, reference to the legisla¬ 
tive history will dispel it. In referring to the classes of 
cases in which the Examiner’s decision may be omitted 
both the House Committee and the Senate Committee stated: 
“However, it may be noted that even in those cases, if 
issues of fact are sharply controverted or the case or class 
of cases tends to become accusatory in nature, sound prac¬ 
tice would require the agency to adopt the intermediate 
recommended decision procedure” ( Administrative Pro¬ 
cedure Act, Legislative History, 79th Cong., 2nd Sess., 
Senate Document No. 248, pp. 210, 273). 

The availability of the Examiner’s decision is of great 
importance since it is part of the record (Administrative 
Procedure Act, §S(b), 60 Stat. 242, 5 IT. S. C. §1007(b)) and 
has an important bearing on this judicial review in deter¬ 
mining whether the Commission’s order is based upon 
substantial evidence. As the Supreme Court has stated: 

“We intend only to recognize that evidence sup¬ 
porting a conclusion may be less substantial when an 
impartial, experienced examiner who has observed 
the witnesses and lived with the case has drawn con¬ 
clusions different from the Board’s than when he has 
reached the same conclusion. The findings of the 
examiner are to be considered along with the con¬ 
sistency and inherent probability of testimony. The 
significance of his report, of course, depends largely 
on the importance of credibility in the particular 
case. To give it this significance does not seem to 
us materially more difficult than to heed the other 
factors which in sum determine whether evidence 
is ‘substantial’ ” ( Universal Camera Corporation 
v. National Labor Relations Board , 340 U. S. 474 
at 496-497, 71 S. Ct. 456 (1951)). 

The demeanor of these witnesses other than as shown 
in cold type is of extreme importance in estimating their 
credibility (3 Wigmore on Evidence , §946 (3d ed. 1940)). 
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Another fact indicating prejudice to Mississippi is that 
the order to omit the Trial Examiner’s decision was not 
released until almost two months after final briefs had been 
filed. This fact is important when one considers that a 
brief is naturally pitched to the plane of the tribunal which 
the party reasonably expects will decide the issues. This 
is doubly important when the briefs are written to the one 
who has heard all of the evidence and who has been in 
position to observe the demeanor of witnesses. 

All in all, it can be safely concluded that this case was 
one in which the intermediate decision procedure was 
clearly required and called for. Attending the require¬ 
ments and spirit of the Administrative Procedure Act and 
tenets of fair play, the Commission’s order should be 
reversed for the omission of the intermediate decision if 
for no other reason. 

B. The Commission Abused Its Discretion and Committed 
Error in Failing to Open Up the Record to Permit 
Petitioner to Introduce New Evidence Relating to the 
Most Recent Available Actual Cost of Service. 

As stated above, Petitioner and all participating parties 
used as a test period the twelve months of operations ended 
February 28, 1951. This method is strictly in accordance 
with the Commission’s policy of testing rates on the basis 
of actual operating experience adjusted for known changes.* 

• The Commission has held as follows: 

“Our settled policy and practice, and we believe the only 
proper policy and practice, is to test rates for the future on 
the basis of actual operating experience of a representative 
period of time and to adjust that experience for known 
changes which have occurred or will occur.” (F. P. C. 
Opinion No. 228, In re Northern Natural Gas Co., Mimeo 
Opinion, p. 9.) 

The Commission’s policy is so strong that in a rate case decided 
May 29, 1952, it stated: 

“• • • We do not make rates to reflect probable or 
possible changes in the future. Any variation from present 
known costs representing costs of service must be established 
as a reality free from speculation. The evidence in support 
of such claimed changes must have the same quality.” (F. 
P. C. Opinion No. 227, In re Transcontinental Gas Pipe Line 
Corp., Mimeo Opinion, p. 23). 




Bearing in mind that the rate filing in this case was made 
on February 2S, 1951 and that hearings were commenced 
in May 1951 and concluded on October 26, 1951, and that 
the rates were put into effect subject to a refund and under 
bond on September 1, 1951, it is evident that Mississippi’s 
actual cost experience for a period subsequent to the test 
year used when the hearing began, which was the latest 
then available, was not only material but necessary. The 
Commission ordered that Mississippi refund to its resale 
customers the difference, with interest at 6%, between the 
amounts received bv it bv reason of the increased rates 

m •> 

collected under bond and the rates previously charged 
(R. 5125). The available data of a period coinciding as 
nearly as possible with the time when such increases were 
collected became of paramount importance from the aspect 
of the cost of service because the actual cost of service then 
indicated whether Mississippi’s rates being collected sub¬ 
ject to refund were excessive or not. In its motions for leave 
to adduce additional evidence, Mississippi demonstrated 
deficiencies in its revenue requirements on sales subject to 
the Commission’s jurisdiction which amounted to $3,640,000 
under the rates previously in effect. For the Commis¬ 
sion’s consideration, the Company submitted exhibits 
of statistical data supporting its averment. The Commis¬ 
sion denied the motion because it would require a retrial 
of substantially all issues already heard on the basis of a 
test year different from that chosen by Mississippi (R. 
5122). The Commission did not attempt to evaluate or con¬ 
sider the difference that this later data would make or the 
effect that it would have upon the rate determination made 
on the basis of a period of time which was practically one 
and one-half years old. To say, as the Commission does, 
that Mississippi voluntarily chose the period gives only half 
the picture since Mississippi followed the Commission’s 
consistent and rigid policy of requiring rates to be based 
upon a test period of actual operations. 

In support of its refusal to reopen the record, the Com¬ 
mission cites Interstate Commerce Commission, et al. v. Jer- 
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sey City, et al. (322 U. S. 503, 514, 64 S. Ct. 1129 (1944)) 
which deals with the great breadth of discretion lodged in 
a regulatory commission in granting a rehearing. The 
Supreme Court in the Jersey City case (322 U. S. at 515) 
also deals with the restricted nature of the holding in Atchi¬ 
son, Topeka & Santa Fe Railway Co. v. United States (284 
U. S. 248,52 S. Ct. 146 (1932)) wherein it was held that it is 
an abuse of discretion for a regulatory agency to refuse a 
rehearing where conditions have radically changed. 

Petitioner recognizes the breadth of discretion under 
the circumstances dealt with in the Jersey City and related 
cases. It is Petitioner’s position, however, that since the 
Commission’s policy of rate determination restricts the 
proponent of a rate increase to a period of actual opera¬ 
tions adjusted only for assured and known changes, the 
said proponent cannot be whip-sawed by the policy of the 
Commission restricting it to a record which has become 
stale and unrealistic and then using a breadth of discretion 
to insist upon that record’s being the sole basis of decision. 
The elements of cost most recently available should be 
recognized by the Commission in determining the liability 
of the Company not only to refund substantial quantities 
of money but also to pay the highest legal rate of interest 
thereon. 

It is respectfully submitted that here is a situation where 
the Commission should be ever attentive to the needs of 
the industry which it regulates. It cannot discharge its 
duties unless it adapts its policy and procedure to allow 
a portrayal of the real facts which are most material and 
pertinent to the issues involved. The Commission cannot 
be excused in refusing the opening of a record where cus¬ 
tomers are protected by bond as provided by Congress, 
and there is no evidence of resulting harm to customers. 
Discretion could only dictate the allowance of data showing 
the most recent reasonably available costs. To do other¬ 
wise, is to fly in the face of facts which certainly is an 
abuse of discretion and reversible error. 
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II. 

There are errors in important portions of the rate 
determination. 

A. Bate Base. 

A portion of the rate base is the working capital allow¬ 
ance to the regulated company. The Company’s claim for 
working capital utilized the formula of the Commission for 
determining such allowance (R. 50-53). The Commission 
on the basis of such formula allowed working capital in 
the amount of $2,048,847, but it deducted from such con¬ 
ventional allowance $1,625,919 which the Commission states 
represents 75% of the Company’s claimed Federal income 
tax accrual which the Commission contends is available for 
working capital purposes (R. 5079-5084). Prior to the 
filing of the Staff brief there was no notice that such adjust¬ 
ment was being proposed or would be made. Therefore, 
in addition to any substantive fallacies which might inhere 
in the adjustment, there is the added fact of lack of notice 
and a consequent denial of hearing on the adjustment. 
Additionally, the Commission eliminated, as recommended 
by its Staff, $117,553 of prepayments which would constitute 
a part of the working capital allowance. 

1. The Adjustment of the Commission is Improper and 
Constitutes an Unwarranted Reduction of the Rate 
Base. 


The Commission’s rationale in making the deduction 
from the working capital allowance is based upon cash 
working funds assertedly provided by Mississippi’s cus¬ 
tomers through monthly accruals of Federal income taxes 
(R. 5081). In the first place, this approach overlooks the 
fact that the Company’s cash funds and property belong to 
it. It is not a contribution by ratepayers. The customers 
44 By paying bills for service ... do not acquire any inter¬ 
est, legal or equitable, in the property used for their con¬ 
venience or in the funds of the company” (Board of Public 
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Utility Commissioners v. New York Telephone Company, 
271 U. S. 23 at 32, 46 S. Ct. 363 (1926)). What the Com¬ 
mission has done has been to invade the Company’s rate 
base on the rationale of a contribution. If the Commis¬ 
sion’s approach is proper and is to be allowed, it would 
be as logical and as proper for the Commission to decrease 
the plant component of a rate base if for any reason the 
Company would accrue amounts for taxes or for other 
purposes which are greater than its present working capital 
needs. It is as logical to combine the tax accruals with the 
depreciation reserve in determining the net cost of company 
plant which enters into the rate base. 

Recently the Public Utilities Commission of North Caro¬ 
lina criticized the practice of adjusting the working capital 
allowance because of tax accruals in the following strong 
holding:* 

“As a general practice applicable to all public 
utilities, this Commission seriously questions the 
propriety or the wisdom of changing its practice 
with respect to working capital, notwithstanding the 
fact that public utilities collect and have on hand 
large sums to meet their State and Federal income 
taxes when due. It may be that public utilities use 
these funds for general corporate business such as 
the purchase of supplies, or for cash working capi¬ 
tal. That is a risk that management may take in its 
discretion, but it is a matter of common knowledge 
that defaults in the payment of income taxes fre¬ 
quently occur, and a regulatory commission cannot 
with due propriety adopt a policy or a practice with 
respect to cash working capital which will compel or 
even encourage public utilities to use funds collected 
for income taxes for general corporate purposes”. 

In sum, the Commission’s approach amounts to a holding 
that Mississippi’s customers loaned money to the Company 

• In the Matter of Duke Power Company , North Carolina Public 
Utilities Commission, Docket No. E-7, Sub. 6, Opinion on Rehearing, 
p. 7, dated July 18, 1952. 
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for working capital purposes which is to be credited to the 
customers’ responsibility for the payment of that part of 
the cost of service making allowance for Federal income 
taxes. On analysis, the Commission’s basis means that in 
high Federal income tax years when payments are to be 
made on a relatively current basis that the total working 
capital shall not be an element of rate base but, on the 
contrary, that only working capital less 75% of monthly 
Federal income tax accruals shall be an element of rate 
base. It is submitted that this is neither logical nor proper. 
Aside from the obvious illegality of the practice, it is a 
dangerous one. If management in whatever sphere of activ¬ 
ity remains to it in governing its corporate affairs wishes 
to risk its tax money for other purposes, that is business’ 
responsibility. A regulatory commission, however, should 
not be allowed to compel the practice. 

2. The Elimination of Prepayments By the Commission 
Is Contrary to the Substantial Evidence. 

The Company claimed $174,542 of prepayments which 
the Staff and the Commission adjusted to $56,989 (R. 5080- 
50S1). The grounds asserted by the Staff for eliminating 
$117,553 of prepayments were because the Staff witness felt 
that they were nonrecurring because they had not occurred 
in the past (R. 1217). Mississippi’s witness shows that not 
only do these payments recur, but were increasing (R. 2035- 
2036). It has been the Commission practice to eliminate 
nonrecurring items of expense in computing cost of service, 
but whether a thing will recur is not to be tested by whether 
it has occurred in the past, but rather the substantial likeli¬ 
hood of its recurring or occurring in the future. Past is 
not always prologue and in this case it was conclusively 
shown that the item of prepayments was recurring and 
increasing. The basis for elimination, therefore, is non¬ 
existent and the Commission acted without substantial evi¬ 
dence. 
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B. The Rate of Return Allowed by the Commission Does 
Not Accord With Judicial Standards and the Allow¬ 
ance of the Commission Is Contrary to the Evidence. 

Out of voluminous statistical data relating to rate of 
return the Commission concluded that the historical cost of 
money to Mississippi, both as to earnings required on its 
common equity and to the cost of its debt money, would give 
an adequate return. On the equity money determination, 
the Commission concluded that it allowed a 9% return to 
stockholders and on the cost of debt money it used the 
weighted average cost of money to Mississippi on two first 
mortgage bond issues—the first at 314% and the latter at 
3%%. Mississippi claimed that 1014% was required on 
equity money and that debt money costs should be com¬ 
puted at the cost of the most recent acquisition of its debt 
money, or at the current interest rate required to make debt 
money available. 

1. The Use of the Historical Cost of Capital is a Depar¬ 
ture From the Commission’s Prior Practice and Vio¬ 
lates the Judicial Standard That a Public Utility Is 
Entitled to a Rate of Return Sufficient to Assure the 
Future Attraction of Capital. 

From the time of the Commission’s first major gas rate 
case in 1940 (In re Natural Gas Pipeline Company, 2 
F. P. C. 218, 235 (1940)), until 1945, the rate of return 
found reasonable by the Commission was a flat 6%% and 
this rate of return was applied irrespective of an individ¬ 
ual company’s capital structure. Thus, a 614% rate of 
return was applied to natural gas companies having as 
little as 36% common stock equity capital in their capital¬ 
ization ( City of Detroit v. Panhandle Eastern Pipe Line 
Company , 3 F. P. C. 273, 2S5-287 (1942), aff’d sub nom. 
Panhandle Eastern Pipe Line Co. v. Federal Power Com- 
mission , 324 TJ. S. 635, 649-650, 65 S. Ct. 821 (1945)) or as 
much as 100% common stock equity capital in their capital¬ 
ization. ( City of Cleveland v. Hope Natural Gas Company, 
3 F. P. C. 150, 186 (1942), aff’d sub nom. Federal Power 
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Commission v. Hope Natural Gas Company , 320 U. S. 591, 
64 S. Ct. 281 (1944); In re Interstate Natural Gas Com¬ 
pany, 3 P. P. C. 416, 426-427 (1943), aff’d sub nom. Inter¬ 
state Natural Gas Co. v. Federal Power Commission , 331 
U. S. 682, 67 S. Ct. 14S2 (1947)). This standard was applied 
on an industry-wide basis to all natural gas companies hav¬ 
ing rate proceedings before the Commission and was relied 
upon by the natural gas industry as establishing the Com¬ 
mission^ policy. 

In 1945, without departing from the industry-wide 
basis used for prior rate of return calculations, the Com¬ 
mission in In re Mississippi River Fuel Corporation, 4 
F. P. C. 340, 351 (1945) reduced its rate of return standard 
to 6% and this reduction was upheld by this Court (Mis¬ 
sissippi River Fuel Corporation v. Federal Power Commis¬ 
sion. 163 F. 2d 433, 437, 82 App. D. C. 208 (1947)). From 
then on until the middle of 1952, a war and postwar period 
of widely varying economic conditions for a period of seven 
years, the Commission applied a 6% rate of return cal¬ 
culation in all the natural gas rate proceedings coming 
before it. Again, the standard was applied on an industry¬ 
wide basis applying to companies with 100% common stock 
equity ( In re Hope Natural Gas Company , Docket No. 
G-1292, issued August 10, 1951, affirming Presiding Exam¬ 
iner’s decision dated December 28,1950) as well as to com¬ 
panies having as little as 15% common stock equity capital 
{In re Transcontinental Gas Pipe Line Company , F. P. C. 
Opinion No. 227, issued May 29, 1952 (Mimeo. Opinion, 

p. 26)). 

What the Commission has done in cases decided sub¬ 
stantially contemporaneously with the one at bar and what 
it has done here has been to calculate rate of return on 
the individual capital structure of each company (R. 5084- 
5087).* 

•The Commission’s first decision applying individual capital 
method was handed down in In re Northern Natural Gas Company, 
Opinion No. 228. issued June 11, 1952. after the hearings and all 
briefs were filed in the present case. Four days subsequent to the 
issuance of its opinion in the case at bar, the Commission made a 
like determination in In re Colorado Interstate Gas Company , Opin¬ 
ion No. 235. The rates allowed were 5%% and 5%% respectively. 
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In computing the 3*4% rate of return applicable to 
Mississippi’s long term debt, the Commission took into 
account only the historical or “sunk” cost of the Company’s 
long term debt capital, a procedure which is diametrically 
opposed to the fact that under the Natural Gas Act rate 
making looks to the future and the frequent admonitions 
of the Supreme Court: 

“• • • in the light of all the circumstances, there 
must be an honest and intelligent forecast as to prob¬ 
able price and wage levels during a reasonable 
period in the immediate future” ( McCardle v. Indian¬ 
apolis Water Company , 272 U. S. 400, 408, 47 S. Ct. 
144 (1926)). 

“An honest and intelligent forecast of probable 
future values, made upon a view of all the relevant 
circumstances, is essential. ” ( Missouri ex rel South¬ 
western Bell Telephone v. Public Service Commis¬ 
sion, 262 U. S. 276, 288, 43 S. Ct. 544 (1923)). 

It may be generally stated that a company should be 
given a rate which will enable it to operate successfully, 
to maintain its financial integrity, to attract capital, and to 
compensate its investors for the risks assumed ( Federal 
Power Commission v. Hope Natural Gas Company, 320 
U. S. 591, 605, 64 S. Ct. 281 (1944)). There can be no 
doubt and the Commission recognizes in the case at bar that 
3%% is the rate which Mississippi has had to pay for its 
latest long term debt financing instead of the 3*4% rate 
used by the Commission. This higher rate is the figure 
which must be used in designing rates for the future for it 
reflects the earnings required to satisfy the judicial stand¬ 
ard of putting the utility in position to attract capital 

2. The Facts of Record Demonstrate that the Commis¬ 
sion Has Not Allowed an Adequate Rate of Return. 

The Commission states that the 6% return to Missis¬ 
sippi means that the common stockholders will realize a 
return of approximately 9% (R. 5087). If we express the 
Commission’s 6% rate in dollars, it is $2,730,986 (R. 5119). 



There is $43,450,000 of debt npon which the Company on the 
historical cost basis of ZV 2 J 0 would have to pay $1,520,750 
(R. 5085, fn. 7). By deducting this interest from the return 
there is left $1,210,236 as return on equity money. The 
Company has outstanding common shares of 1,351,391 
which sell at approximately $32.50 (Exh. 58, R. 3079-3080). 
If all earnings are paid out under the Commission’s allow¬ 
ance, there will be S9M>^ paid per share which is the equiva¬ 
lent of 2 Z A % return to the stockholders. It is obvious that 
on this demonstration of the facts the Commission has not 
allowed the return which it purports to allow. Even if we 
assume that 9% to the common stockholders is an adequate 
allowance, and the Commission so held, and if we assume 
further that the substantial evidence warrants this con¬ 
clusion that 9% is an adequate return on equity, the Com¬ 
mission has acted contrary to the substantial evidence and 
its determination cannot stand. 

C. The Disallowance of $1,033,185 of Expenses Which 
Mississippi Actually Paid to One Supplier for Gas Was 
Without Warrant In Fact and Was Contrary to the 
Commission’s Rate Policies. 

Mississippi’s largest supplier of natural gas is United. 
As set forth in the Statement of the Case, part of this 
supply is subject to adjustment as of March 1st each year 
contingent upon the source of the gas which United sells 
to Mississippi. Mississippi in this case gave no effect to 
any adjustment for the test period because no adjustment 
was made. In fact, such adjustment has not yet been made 
two years after the end of the test period. United had 
denied its liability to make adjustment and, although the 
rate schedule under which United sells gas to Mississippi 
(this sale is subject to the Natural Gas Act) requires an 
accounting annually to be approved by the Commission 
(R. 5090-5091) to determine whether any adjustment is due, 
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the Commission did not until December 5, 1952 initiate 
inquiry which still is pending.* 

The Commission’s policy is to set rates for the future 
based upon actual operating costs without adjustment for 
even probable changes. Any change must be completely 
certain.** In the case at bar the Commission made the 
material deduction of $1,033,185 from expenses allowed to 
Mississippi on the same basis used by it for computing 
an adjustment as of March 1, 1950. There is absolutely 
no substantial evidence to support this adjustment and in 
fact it represented merely a conjecture of a Staff witness 
as to what the adjustment should be (E. 803-804). 

The indisputable facts are that Mississippi did not 
receive this money during the test year, has not received 
it yet (over two years hence), and may never receive it. 
The Commission, where further reduction of cost of service 
is involved, forgets its principle of adjusting only for 
assured events. It cannot in justice be permitted to do so. 

The importance of this one single item of costs is appar¬ 
ent when it is pointed out that the total overall return 
allowed to Mississippi is only $2,730,986. The $1,033,185 
is more than one-third of this return. Adjustments of this 
sort could disastrously reduce or even wipe out return if 
the Commission’s arbitrary action and disregard of its 
own principle is permitted to continue. This Court recog¬ 
nized the problem when it held that expenses are facts. 
The Court stated: 

“They [expenses] are to be ascertained, not 
created, by the regulatory authorities. If properly 
incurred, they must be allowed as part of the Com- 

• The Commission on December 5. 1952 entered an order in its 
Docket No. G-2097. Hearings were held and concluded February 
6, 1953. There is no telling when decision will be made or what 
the results will be. 

** See quotations from recent Commission holdings in footnote 
at page 27, supra . In addition, in the case at bar, the Commission 
stated the only proper method is to test rates for the future upon a 
definite experience adjusted only for changes that “appear definite 
and certain” (R. 5074). 
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position of the rates. Otherwise, the so-called allow¬ 
ance of a return upon the investment, being an 
amount over and above expenses, would be a farce.’’ 
Mississippi River Fuel Corp. v. Federal Power Com - 
mission, 163 F. 2d 433 at 437, 82 App. D. C. 208 
(1947). 

D. The Allocation of Costs Made by the Commission Is 
Erroneous and Without Substantial Evidence in Both 
the Classification and the Determination of the Factor 
for Spreading Demand Costs. 

1. The Classification of Costs Was Arbitrary and With¬ 
out Foundation In Fact. 

The Commission, its Staff and Mississippi used the 
demand-commodity method of allocating costs between the 
sales subject to the Commission’s jurisdiction (i.e. sales to 
utilities for resale) and those made directly for consumption 
(R. 5101). Having assumed to use the demand-commodity 
method, the Commission’s allocation must be tested by the 
principles and method which it announces. This Court has 
so held in Mississippi River Fuel Corporation v. Federal 
Power Commission, 163 F. 2d 433, 449, 82 App. D. C. 208 
(1947). 

Classification of the costs is an extremely important 
element of the allocation problem. Again referring to this 
Court’s previous holding, it was stated: 

“Since the classification of items of cost was the 
direct control over the amount included in the costs 
of regulated sales, the Commission could not be arbi¬ 
trary in that classification, any more than it could 
be in a simple refusal to include a proper cost” {id., 
163 F. 2d at 444). 

“Commodity” costs are those varying in proportion to 
the volume of gas transmitted. “Demand” costs on the 
other hand are fixed costs or costs which do not vary as the 
volume of gas transmitted varies and therefore are deemed 
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to relate to capacity. In the case at bar the Commission 
has refused to classify any fixed or capacity cost as 100% 
demand costs. Significantly, however, it has not refused 
to classify an item as 100% commodity. Its basis for so 
doing is its informed judgment and holdings which it had 
made in recent cases (R. 5101-5102). Therefore, it refused 
to treat all constant costs as demand costs (R. 5110). In 
fact the Commission refused to assign more than 50% of any 
nonvariable cost to demand. The Commission did this in 
spite of the fact that the definition of demand and fixed costs 
or capacity costs is synonymous and that if an item of cost is 
fixed or constant and does not vary in proportion to the 
volumes of gas sold, it must under the demand-commodity 
formula be so classified. This is evident from the fact 
that under the demand-commodity method it is necessary 
to determine “for each item of cost whether by its nature 
it is a demand cost or a commodity cost, or if not classifiable 
wholly in either of these categories, the proportions thereof 
to be assigned as demand and as commodity ,, (Mississippi 
River Fuel Corporation v. Federal Power Commission, 163 
F. 2d at 438). 

The Commission in the case at bar refused to treat con¬ 
stant or fixed costs as demand costs basing its reason on 
the fact that the behavior or fundamental nature of the 
costs could not be determined with respect to Mississippi’s 
system because of the high load factor pertaining to it (E. 
5106). The Co mm ission utters the truth that as the load 
factor* approaches 100% the various classes of costs do not 
fluctuate materially. Of course, if the load factor is 100% 
and each class of customer therefore takes every day of the 
year exactly the same amount of gas, all costs would be con¬ 
stant and the problem of classification would not be present 
and the allocation could be made upon a straight commodity 
method. However, this is not the case here since Missis¬ 
sippi’s own customers, particularly those who are interrupt¬ 
ible under the terms of contracts, are subject to very wide 
fluctuations in their receipts of gas. Therefore, since the 

• Load factor is the percentage relationship of the average daily 
sales per year to the highest daily sales in that year. 
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allocation must be made against the nonjurisdictional and 
jurisdictional businesses which together go to make up the 
total over-all load factor, the total over-all load factor is of 
no assistance- It was the Commission’s obligation to con¬ 
sider the nature of costs as evidenced by their behavior. 
There is ample evidence in this record, particularly as to 
compressor station labor costs, which indicates that the 
classification of Mississippi’s witness of 75% to demand and 
25% to commodity was correct and the Commission’s arbi¬ 
trary division on the basis of informed judgment has no 
place. 

In answer to the argument of high load factor, there 
was one particular compressor station which pumped no gas 
at all for a period of twenty-three days. The operating 
labor costs at that station were $1,385 for the total month 
involved. In another month, however, when over ten times 
as much gas was pumped the costs were only $2,846 (R. 
1451-1456). The Staff witness conceded that a variance in 
compressor station labor costs from an annual average 
cost per million cubic feet of 85.4^ for the month in which 
the most gas was pumped to a high of $3.62 for the month 
when the least was pumped might indicate that compressor 
station labor costs might not follow’ a straight commodity 
or variable nature (R. 1470-1475). Additionally, the Com¬ 
mission had before it the evidence of the Laclede witness 
classifying this item 100% to demand and cost behavior 
studies of the Company’s witness made in detail on seven 
compressor stations operated by Mississippi. These studies 
by the Mississippi witness by months of actual operation in 
the year 1950 showed that the unit cost per million cubic 
foot of gas in the low month w’as $3.34 when only less than 
nine billion cubic feet were pumped, whereas this unit cost 
was $1.2S when thirty billion feet w*ere pumped. These rep¬ 
resent the minimum and maximum operations in the year 
1950. The percent minimum to the average pumped was 
84.27% (R. 2734-2741). It was from this latter study of 
Mississippi’s witness that the conclusion was reached by 
him that 75% of the costs were not variable and, therefore, 
were classifiable as demand or fixed costs (R. 2076-2077). 
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In treating of compressor station supplies and expenses 
the Commission classifies these costs as 100% to commodity 
because, concludes the Commission, these costs comprise 
mainly gas used as fuel in the engines which would make it 
variable. The Commission is in error because almost half 
of these costs ($310,270 out of $785,844) are not fuel. This 
lends weight to Mississippi’s witness’ classification of this 
item excluding fuel 50% to demand and 50% to commodity 
after study indicated that 52% of the total costs were fixed 
(R. 556-557). 

On depreciation the Commission made a split of 50% 
to demand and 50% to commodity, although admitting that 
this was a constant or fixed cost. Mississippi’s and 
Laclede’s witnesses both classified this item as 100% to 
demand. The division here by the Commission was one of 
policy by which the Commission refuses to classify costs as 
100% to demand. The same is true on property taxes. 

The conclusion which can be reached from the Commis¬ 
sion’s treatment of the classification of costs is that rather 
on the basis of evidence as to the nature of the costs the 
Commission has concluded as a policy matter that it will 
not classify any cost as 100% demand although it is fixed 
by its nature. Instead of evidence or facts to support this 
approach, the Commission used principles which it had 
recently announced in other rate cases before it and also 
upon so-called equitable considerations and informed judg¬ 
ment. Conceding that: “Allocation of costs is not a matter 
for the slide rule. It involves judgment on a myriad of 
facts. It has no claim to an exact science” ( Colorado Inter¬ 
state Gas Company v. Federal Power Commission, 324 U. S. 
581 at 589, 65 S. Ct. 829 (1945)), the Commission should 
not be excused in its laxity in performing its function merely 
because allocation is not an exact science. Allocation does 
involve judgment, but this judgment must be based on facts. 
If the Commission purports to act upon its informed judg¬ 
ment, there must be findings and reasons supporting its 
conclusions ( Mississippi River Fuel Corporation v. Federal 
Power Commission, 163 F. 2d 433, 449, 82 App. D. C. 208 
(1947)). It is not enough for the Commission merely to 





make an ultimate finding stating that the same is based 
upon its informed judgment. Such a finding need not be 
taken at its face value. A mere conclusion that its judg¬ 
ment has been properly informed and that it is reaching a 
proper and equitable result is not sufficient unless supported 
by basic findings. As one authority has stated it: 

“... an ultimate finding is a mere conclusion insuffi¬ 
cient as a finding, unless supported by basic findings, 
that is, detailed statements of the pivotal, constitutive 
facts which furnish a concrete factual basis for the 
conclusory ultimate finding” (Yom Baur, Federal 
Administrative Law, Section 564). # 

In sum, it is sufficient that the Commission has chosen 
to ignore the nature of the costs which it assumes to classify. 
Whether the Commission has acted on the basis of an unsup¬ 
ported informed judgment which leads it to a classification 
or on the basis of a policy pronouncement, its classifications 
as so dictated are defective. They are not supported by 
substantial evidence and, in fact, are contrary to the evi¬ 
dence. By so acting the Commission has substantially devi¬ 
ated from the formula which it has assertedly used. Upon 
review such approach must be condemned and the Commis¬ 
sion reversed (see Mississippi River Fuel Corporation v. 
Federal Power Commission, 163 F. 2d 433, 449, 82 App. 
D. C. 20S (1947)). 

2. The Method of the Commission for Allocating the 
Demand Costs Violates the Allocation Principle and 
Every Element of Fairness. 

(a) The Fundamental Applicable Principle Is That Each 
Use Shall Bear Its Costs. 

Again referring to this Court’s decision in the previous 
Mississippi case, it was stated in respect of the allocation 
or apportionment of demand costs that: 

• Manv decisions support this view, e. g., Florida v. United 
States, 282 U. S. 194, 213, 51 S. Ct. 119 (1931); Securities & Ex¬ 
change Commission v. Chenery Corporation, 332 U. S. 194, 196, 67 
S. Ct 1575 (1947); Colorado-Wyoming Gas Company v. Federal 
Power Commission, 324 U. S. 626, 634, 65 S. Ct 850 (1945). 
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“The end result must be such that each nser will 
shoulder his share of the cost of providing and main- 
taining plant capacity. Each customer should pay 
for the capacity necessitated by his service demands’’ 
(163 F. 2d at 438). 

Accordingly, we shall test the Commission’s results against 
this requirement. 

(b) The Method Proposed by Mississippi for Allocating 
Demand Costs Allocated to the Jurisdictional Sales No 
More Than Their Fair Share of the Costs of Maintaining 
Capacity for Their Service Demands. 

Mississippi proposed the use of the average sales during 
a period of time when temperatures were the lowest and 
severest demands were experienced (R. 159-160, 177-179). 
This was a period of January 29 through February 2,1951. 
During this period of time the average daily sales subject to 
the Commission’s rate jurisdiction were 89.4% and the 
average daily sales to the Company’s direct industrial cus¬ 
tomers were 10.6% of the total average daily sales. The 
average total daily sales to the nonjurisdictional business 
were 41,136 M.c.f. Of this, 33,573 M.c.f. were to direct cus¬ 
tomers of Mississippi who have firm contracts and only 
7,563 M.c.f. were sold to the Company’s direct interruptible 
customers. The average daily sales to the utilities during 
the period were 346,806 M.c.f. 

There were many reasons for the selection of this 
period: 

First, the interruptible direct customers were curtailed 
an average of 205,000 M.c.f. per day, the maximum feasible 
curtailment (R. 177-178). 

Second, this period represented the peak of Missis¬ 
sippi’s firm customers and, therefore, accords with the 
holding of this Court in the previous Mississippi case that: 
“It seems to us that an allocation of capacity costs to 
interruptible customers is reasonable and can reasonably 
be the excess of capacity over the actual firm peak period” 
(163 F. 2d at 440). 
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Third, Mississippi was compelled by law to keep more 
than 89.4% of capacity available for the jurisdictional 
sales. This legal obligation, aside from contractual terms, 
arises from the fact that Mississippi pursuant to an order 
of the Commission had on file effective Emergency Service 
Rules (Item B, R. 3191-3193). Under these Emergency 
Service Rules there was allocated during peak conditions 
91.14% of capacity to the jurisdictional sales (R. 2714). 
This filed and effective part of Mississippi’s Gas Tariff 
had the same binding effect upon it as a statute ( Pennsyl¬ 
vania Railroad Company v. International Coal Mining 
Company , 230 U. S. 1S4,197, 33 S. Ct. 893 (1913); McClellan 
v. Montana-Dakota Utilities Company, 104 F. Supp. 46 
(D. C. Minn. 1952)). The absolute legal obligation to make 
this percentage of its capacity available for its jurisdic¬ 
tional customers, confirmed the justness of the demand 
factor selected by the Company. In fact, the Company 
would have been well justified in using the amount of 
capacity which had been so set aside for its jurisdictional 
sales. Thus the resale customer would, in the language of 
the Court, “pay for the capacity necessitated by his service 
demands.” 

Fourth, Mississippi’s entire expansion program result¬ 
ing in additions to capacity since the war has been under¬ 
taken solely for the benefit of its resale customers with 
the result that under the Emergency Service Rules there 
is only little more than half as much capacity now available 
to direct sales (35,429 M.c.f.) as compared with the amount 
of gas available to such direct industrial customers in the 
case previously brought to this Court for review in 1947 
(66,150 M.c.f.) (see R. 2714, 167-168). On the basis of the 
average sales made during the period used for the alloca¬ 
tion of demand costs by Mississippi, the direct industrial 
customers were able to participate in capacity about l/9th 
as much as the jurisdictional sales (R. 2714). 

Therefore, in view of the minimum participation of 
Mississippi’s direct customers (both firm and interruptible) 
together with the legal obligation make over 91% of its 
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capacity available to the jurisdictional business and with 
the actual utilization by jurisdictional business of 89.4% 
of capacity it is submitted that Mississippi has put forth 
a conservative and more than fair medium for allocating 
demand costs. 

(c) The Staff Witness’ and the Commission’s Demand Allo¬ 
cation Factor Ignore Mississippi’s Legal Obligation and 
Are Manifestly Unjust and Unreasonable. 

Returning to the concept that there should be allocated 
to each class of business the cost of the capacity neces¬ 
sitated thereby, it is at once startling to realize that the 
Staff recommended and the Commission has used only 
55%% of the demand costs as representing the costs of 
capacity to be made available to jurisdictional sales. Note 
must also be made of the fact at this point that the Com¬ 
mission by its arbitrary classification method has refused to 
consider fixed costs as wholly demand costs, thus further 
reducing the costs properly allocable to the resale business. 

The Commission’s period of time selected for the allo¬ 
cation of demand costs admittedly gave no consideration 
to the rights of classes of customers to priority of service 
(R. 1622). The Staff witness considered and the Commis¬ 
sion perforce used only the participation of the parties in 
the capacity of the system in the period selected. The period 
used by the Staff and the Commission was not one of any 
severity at all (R. 2099-2100). There were a total of 62 
five-day periods in the test year (Exh. 75, R. 3117) in which 
the deliveries to jurisdictional customers exceeded the 
factor used by the Staff and the Commission and the aver¬ 
age deliveries to resale customers for the four winter 
months of November 1950 through February 1951 were 
over 62% of total sales as compared to the 55%% factor 
used by the Staff of the Commission (Exh. 76, R. 3118). 
How in face of these facts could the Commission find that 
the rights of resale customers to capacity represent only 
55%% of the total capacity? The interruptible customers, 
as admitted by the Staff witness, “take the swing” (R. 
1673-1675). It is not possible to curtail them entirely (R. 
2095-2097). Therefore, their rights at the most can be 
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ganged, as this Court has held, by their actual participation, 
or by their right to participate under Emergency Service 
Rules in Mississippi’s Gas Tariff. Mississippi showed in 
this record that there is no month in the year in which the 
interruptible customers are able to get the service which they 
desire (Exhs. 54A, 54B, R. 3074-3075). At best, they are 
tenants by sufferance. To allocate to the industrial busi¬ 
ness as a whole 44.26% of the demand or capacity costs flies 
in the face of the reality of the situation, but to allocate 
30.8% of these capacity charges to the interruptibles who 
have no real right to capacity is bland robbery. Yet, this is 
what the Commission has done in following its Staff (see 
Exh. 39, Table 7, R. 2953). 

(d) Laclede’s Method. 

The Laclede method is entitled to no weight. The method 
proposed by Laclede’s witness was not a demand-com¬ 
modity method and would merit no discussion here if it 
were not for the fact that the Commission claims con¬ 
firmatory support for its method of allocating demand 
costs by the method used by Laclede’s witness (R. 5118). 
Suffice it to say, however, that this method can constitute 
no substantial evidence whether it substantively supports 
the Commission’s conclusion or is merely confirmatory 
thereof since Laclede’s witness has in effect conceded that 
of the four tests which he set up for his method three thereof 
are met by the methods of both the Staff and Mississippi’s 
witness and the fourth has no relation to the facts of the 
case (R. 1887-1894). 

(e) Conclusion on the Demand Factor. 

The Commission here has used participation in capacity 
during a normal period when there were no operating prob¬ 
lems (R. 2099-2100). Maximum overall sales could be 
made at this time because of the availability of capacity 
(R. 2099-2100). This is no gauge of right to capacity 
of the resale customers whose needs take priority. The 
resale needs were satiated. The right to capacity is asserted 
and realized when, to use the vernacular, “the going is 
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tough”. The period used by Mississippi was such a period 
as its President testified and this record otherwise bears 
out (R. 177-178, 457, 2093-2099, 2111, 2116). 

It is inherently unreasonable to allow participation in 
capacity and also to provide for it by tariff terms having 
the effect of law of approximately 90% but to assess capac¬ 
ity costs on the basis of 55 Z A%. This is clear confiscation. 

E. The Commission Committed Error in the Disallowance 
of Mississippi’s Increase under Rate Schedule 1-1. 

As set forth in the statement of the case, Mississippi 
proposed rate increases on its sales for resale on a firm 
basis and also its sales for resale for industrial use on an 
interruptible basis. The latter increase was contained in 
Mississippi’s revised Rate Schedule 1-1 with a proposed 
rate of 15^ per M.c.f. The cost of service for this sale for 
resale for industrial use on an interruptible basis as deter¬ 
mined by the Commission was 16.04^ (R. 5120). The Com¬ 
mission, however, disallowed this severable part of the pro¬ 
posed rate increase. 

There can be no denial that the reasonableness of a rate 
is determined on a basis of whether or not the costs attribu¬ 
table to the particular service justify the rate proposed. If 
this portion of the rate is found to be justified, the Commis¬ 
sion is under obligation to allow it (Natural Gas Act, §4(e), 
52 Stat. 822,15 U. S. C. §717c(e)). In spite of the fact that 
the cost of serving under the 1-1 rate schedule was 1.04£ 
greater that the rate proposed, the Commission by its order 
disallowed this separate rate (R. 5124). This obviously is 
error. 

The error in disallowing the specific rate 1-1 is not all 
that is involved. Mississippi respectfully submits to the 
Court that the cavalier disallowance of a rate which is more 
than justified indicates an administrative attitude which 
has been set forth less pointedly elsewhere in this brief. 
For example, it has been shown that the Commission has 
deviated from its own principles. In addition, the Com- 
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mission by failing to open np the record to receive actual 
facts of operation and costs incurred instead of historical 
facts and prognostication has chosen to turn its back upon 
actual facts which would have enabled it to reach a fair 
determination. 

The failure to allow the 1-1 rate which was more than 
justified cannot be attributed merely to oversight since the 
Commission’s obvious error was specifically called to its 
attention in Mississippi’s petition for rehearing which was 
filed with the Commission (R. 5139, 5159-5160). The Com¬ 
mission did not even issue an opinion or supplemental order 
on the petition for rehearing or any part thereof, but 
allowed it to be denied by operation of law. 


Conclusion. 

Mississippi submits to the Court that the Commission 
has committed prejudicial and important errors as set forth 
in this brief. Some of these errors go to the essential fair¬ 
ness of the rate proceeding and inhere in the whole proceed¬ 
ing and should result in an outright reversal of the Commis¬ 
sion. Others relate to specific instances of error in the rate 
determination and in and of themselves would justify rever¬ 
sal and remand. 


Respectfully submitted, 


William A. Dougherty 
James Lawrence White 
Charles E. McGee 
Attorneys for 

Mississippi River Fuel Corporation 
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Appendix. 


The applicable material portion of Section 4 of the Natural Gas 
Act is as follows: 


(d) Unless the Commission otherwise orders, no change 
shall be made by any natural-gas company in any such 
rate, charge, classification, or service, or in any rule, regu¬ 
lation, or contract relating thereto, except after thirty days’ 
notice to the Commission and to the public. Such notice 
shall be given by filing with the Commission and keeping 
open for public inspection new schedules stating plainly 
the change or changes to be made in the schedule or sched¬ 
ules then in force and the time when the change or changes 
will go into effect. The Commission, for good cause shown, 
may allow changes to take effect without requiring the 
thirty days’ notice herein provided for by an order specify¬ 
ing the changes so to be made and the time when they shall 
take effect and the manner in which they shall be filed and 
published. 


Thirty days * 
notice of 
change in 
rates 
required. 


Posting; 
filing rate 
changes. 


Relief by 
Commigison 
from opera¬ 
tion of 
section. 


(e) Whenever any such new schedule is filed the Com¬ 
mission shall have authority, either upon complaint of any 
State, municipality, or State commission, or upon its own 
initiative without complaint, at once, and if it so orders, 
without answer or formal pleading by the natural-gas 
company, but upon reasonable notice, to enter upon a hear¬ 
ing concerning the lawfulness of such rate, charge, classi¬ 
fication, or service; and, pending such hearing and the 
decision thereon, the Commission, upon filing with such 
schedules and delivering to the natural-gas company affected 
thereby a statement in writing of its reasons for such sus¬ 
pension, may suspend the operation of such schedule and 
defer the use of such rate, charge, classification, or service, 
but not for a longer period than five months beyond the time 
when it would otherwise go into effect: Provided , That the 
Commission shall not have authority to suspend the rate, 
charge, classification, or service for the sale of natural gas 
for resale for industrial use only; and after full hearings, 
either completed before or after the rate, charge, classi¬ 
fication, or service goes into effect, the Commission may 


Investiga¬ 
tion of new 
schedules 
may be 
made on 
complaint or 
initiative of 
Commission. 

Hearing. 

I 

Suspension 

pending 

decision. 


Suspension 
period not 
to exceed 
5 months. 

Rate, etc., 
for sale for 1 
resale for 
industrial 
use only 
cannot be 
suspended. 
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On expira¬ 
tion of 
suspension 
period 
change, on 
motion, 
shall go 
into effect. 


If rates are 
increased, 
bond for re¬ 
fund may be 
required. 

Accurate 
accounts of 
increased 
rate 

collections. 

Refund of 

increased 

amount. 


Burden of 
proof as to 
reasonable¬ 
ness of in¬ 
creased rate 
on company. 

Preference. 


make such orders with reference thereto as would be proper 
in a proceeding initiated after it had become effective. If 
the proceeding has not been concluded and an order made 
at the expiration of the suspension period, on motion of the 
natural-gas company making the filing, the proposed change 
of rate, charge, classification, or service shall go into effect. 
Where increased rates or charges are thus made effective, 
the Commission may, by order, require the natural-gas 
company to furnish a bond, to be approved by the Commis¬ 
sion, to refund any amounts ordered by the Commission, 
to keep accurate accounts in detail of all amounts received 
by reason of such increase, specifying by whom and in whose 
behalf such amounts were paid, and, upon completion of 
the hearing and decision, to order such natural-gas company 
to refund, with interest, the portion of such increased rates 
or charges by its decision found not justified. At any hear¬ 
ing involving a rate or charge sought to be increased, the 
burden of proof to show that the increased rate or charge 
is just and reasonable shall be upon the natural-gas com¬ 
pany, and the Commission shall give to the hearing and 
decision of such questions preference over other questions 
pending before it and decide the same as speedily as possible. 




The applicable material portions of the Administrative Procedure 
Act are as follows: 

“Sec. 8. # # 

“(a) Action by Subordinates. • • • 

Whenever the agency makes the initial decision without having 
presided at the reception of the evidence, such officers shall first rec¬ 
ommend a decision except that in rule making or determining appli¬ 
cations for initial licenses (1) in lieu thereof the agency may issue a 
tentative decision or any of its responsible officers may recommend a 
decision or (2) any such procedure may be omitted in any case in which 
the agency finds upon the record that due and timely execution of its 
functions imperatively and unavoidably so requires.” 
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The applicable material portion of Section 10 is as follows: 

“Sec. 10. • • • 

“(e) • • • 

[the reviewing conrt shall] • • • 

“(B) hold unlawful and set aside agency action, findings, and 
conclusions found to be * # # (5) unsupported by substantial evidence 
in any case subject to the requirements of sections 7 and 8 or other¬ 
wise reviewed on the record of an agency hearing provided by 
statute; • * i 




